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Memorandum

Date: May 7, 2003

To: The Commission
(Meeting of May 8, 2003)

From: Alan LoFaso
Office of Governmental Affairs (OGA) — Sacramento

Subject:  AB 428 (Richman and Canciamilla) - Electrical corporations:
core supply portfolio: core bundled customers.

As Amended April 23, 2003
Legislative Subcommittee Recommendation: Support, if amended.

Summary: This bill would limit electrical corporations’ (ECs) obligation to serve
customers to core bundled customers, defined as electrical customers with a maximum
peek demand of less than 500 kilowatts, and would require non-core customers to
contract for their own electrical service by January 1, 2006. The Commission would
also be required to adopt rules to enable core residential customers to undergo direct
transactions by January 1, 2006 and core non-residential customers to undergo direct
transactions by January 1, 2012.

Digest: Existing law, requires the Commission to authorize direct transactions between
electricity suppliers and end use customers, subject to a non-bypassable charge.
Existing law requires the Commission to suspend direct transactions as specified.
Pursuant to this statute the Commission suspended direct access beginning on
September 20, 2001 in D.01-09-060, and reaffirmed its decision in D.01-10-036.

Existing law authorizes the Department of Water Resources (DWR) to recover costs
incurred in connection with electric power purchases and transmission, scheduling and
other related expenses.

This bill would effectively lift the suspension on direct access transactions.
This bill would on January 1, 2006, end an EC’s obligation to procure electricity for
“non-core customers,” defined as retail end-use customers with a maximum peak

demand of 500 kilowatts (kWs) or greater. Customers receiving power via direct
access (DA) on January 1, 2006, would be deemed non-core customers.
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These customers would be required to serve their electricity needs either from direct
transactions or ECs according to specified terms.

This bill would expand the number of non-core customers by requiring the Commission
to reduce the maximum peak demand threshold — the point at which a bundled
customer becomes a non-core customer — beginning January 1, 2009, so that following
load would be deemed non-core:

(a) All growth in electricity demand forecasted by the Energy Commission (CEC) during
the following five-year period.
(b) Any reduction in the aggregate supply of electricity provided by DWR contracts.

This bill would require the Commission to complete a proceeding by December 31,
2007, to reduce the threshold “in sufficient amounts” to fulfill the requirements above,
until the threshold for non-core customers is reduced to 250 kWs.

Additionally, this bill would require the Commission to:

* Adopt rules to allow bundled core customers to elect to be served by direct
transactions, and that account for certain costs by January 1, 2006, for residential
customers, subject to specified cost responsibility charges, and January 1, 2012 for
nonresidential customers, subject to specified cost responsibility surcharges.

» Adopt regulatory criteria by January 1, 2005 for the “composition of a core portfolio
of electricity supplies to be established by each electrical corporation” that:
(a) Meets the needs of the electrical corporation’s bundled core customers.
(b) Provides for an adequate reserve capacity.
(c) Includes a minimum renewable energy component.
(d) Incorporates demand-side management programs.

» Establish the appropriate mix and level of long-, medium-, and short-term EC
procurement obligations, pursuant to the Commission’s current procurement
proceeding, according to the requirements of AB 57.

* Adopt rules to:

0 Protect core customers from cost shifting resulting from DA, customer departure
to publicly-owned utility (POU), undercollection of utility costs of service, and
DWR costs to former core customers. (Cost responsibility would incorporate the
same elements required of community aggregators, pursuant to P.U. Code sec.
366.1.

o Ensure that non-core customers are not responsible for future costs incurred by
ECs or DWR to serve the core portfolio.

o Develop terms and conditions for non-core customers to continue to be served
by ECs. (These service arrangements would require a one-year minimum.)
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This bill would require ECs to:

» Serve their remaining bundled customers from a core portfolio consisting of:
(a) Output from utility retained generation.
(b) Electricity available pursuant to DWR contracts and allocated to core customers.
(c) Other EC contracted electrical supplies.
(d) Spot market power purchases needed to serve core customers.

Analysis: AB 428 would effectively lift the suspension of direct access transactions for
customers deemed “non-core.” Ultimately, the bill would mandate the restoration for
“core” customers also.

The Commission considered a core/non-core option only after substantial study of that
and other options. (See D.92-09-088 and California’s Electric Services Industry:
Perspectives on the Past, Strategies for the Future (CPUC/DSP, February 1993) (“the
Yellow Book™).)

Several important questions must be addressed before committing to a “core/non-core
policy at this time. A “core/non-core” policy carries great potential to harness the most
beneficial elements of market forces and traditional regulation. However, implementing
this policy requires the Commission to sort out many issues associated with the
suspension of direct access mandated in AB 1X. These issues are being considered in
the Commission’s rulemaking implementing the suspension of direct access (R. 02-01-
011). This proceeding is reviewing many issues necessary to be resolved before the
restoration of direct access, such as the impact on bundled customers and the time
necessary to repay costs incurred during 2001.

Meanwhile, the Commission is implementing several new statutes enacted in 2002 that
provide the basis of a post-energy crisis structure for regulating public utilities. The
most significant of these are AB 57, which enacted a statutory framework for investor-
owned utility (IOU) procurement; SB 1038 and SB 1078, which enacted the renewables
portfolio standard (RPS); and AB 117, which affirmed the Commission’s authority to
determine the “fair share” of cost responsibility to be borne by direct access customers
served by DWR purchases prior to the suspension of direct access.

Several implementation issues raised in these statutes must also be resolved before
the state embarks on a significant revision of the retail market. Most significant of these
is assisting the utilities in planning procurement for an identifiable customer base, the
CRS proceeding, and the applicability of the RPS to competitive retail providers and
customers.

AB 428 leaves unanswered several important questions being addressed by the
Commission now. These are being addressed in the CRS proceeding (R. 02-01-011)
and the procurement rulemaking (R. 01-10-024). In the later proceeding, the
Commission is overseeing short-, medium-, and long-term procurement for utilities and



HLEG-1 (2048)
Page 4

fulfilling its direction under SB 1078 to develop a means to implement the RPS in the
competitive retail market.

Finally, it may be premature to require substantial end-users of electricity to procure
from the wholesale market without more a specific determination of how resource
planning will occur for non-core customers.

Many of the goals of AB 428 are consistent with efforts the Commission is undertaking
with sister agencies, the CEC and the CPA, to develop and implement the Energy
Action Plan (EAP). The plan’s goal is to ensure that adequate, reliable, and reasonably
priced electrical power and natural gas supplies, including prudent reserves, are
achieved and provided through policies, strategies, and actions that are cost-effective
and environmentally sound for California’s consumers and taxpayers.

As AB 428 seeks to accomplish, the EAP incorporates market-based approaches to
addressing the state’s energy needs. The EAP recognizes the state’s current hybrid
energy market and that state policies can capture the best features of a vigorous,
competitive wholesale energy market and renewed, positive regulation. Moreover, the
EAP intends to send a signal to the market that investments in new infrastructure will be
rewarded.

The EAP specifically commits to goals that address the state’s energy needs in the
near future with energy efficiency and demand reduction, as well as new generation to
meet anticipated load growth. Providing an environment to encourage investment in
new generation is a specific policy goal of the authors in proposing AB 428. The EAP is
specifically directed toward this goal.

As the EAP works within the current hybrid market, it poses the best chance of
achieving these goals with minimal uncertainty. Moreover, the EAP’s demand reduction
and renewables goals stand the best chance of being accomplished in the near term
without substantial change in the retail market.

The core/non-core model is, in the long term, a viable structure that warrants further
study and consideration by the Commission. OGA recommends that the Commission
work with the author(s) to offer Commission resources to study this potential
restructuring option. Amendments would need to reflect the issues raised here that
need to be addressed before a final “core/non-core” model is adopted.

RELATED LEGISLATION
* AB 816 (Reyes) would lift the current suspension on direct access transactions.
* SB 888 (Dunn, et.al.) would repeal substantial portions of the AB 1890 of 1996
including direct access transactions.

Legislative History:

Assembly U&C: 11-0 (do pass) (4/28/03)
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SUPPORT/OPPOSITION

Support: California Business Properties Association, California State University,
Sempra (support if amended), PG&E (support if amended), Alliance for Retail Energy
Markets (support if amended), California Manufacturers &Technology Association

(support if amended).

Opposition: California Coalition of Utility Employees (CUE), Association of California
Water Agencies.

LEGISLATIVE STAFF CONTACT

Carlos Machado, Deputy Legislative Director cm2@cpuc.ca.gov
CPUC- OGA (916) 327-1417
Alan LoFaso, Legislative Director alo@cpuc.ca.gov
CPUC-OGA (916) 327-7788

Date: May 7, 2003



HLEG-1 (2048)
Page 6

BILL LANGUAGE:

BI LL NUMBER AB 428 AVENDED
Bl LL TEXT

AMENDED | N ASSEMBLY APRIL 23, 2003

| NTRODUCED BY  Assenbly —Merber—Ri-chran—
Menbers Ri chman and Canciam |l a

FEBRUARY 14, 2003

An act to add Section 367.6 to the Public Uilities Code, and to
anmend Section 80110 of the Water Code, relating to energy resources.

LEGQ SLATI VE COUNSEL' S DI GEST

AB 428, as anended, Richman. Electrical corporations: core
supply portfolio: core bundled customners.

(1) Under existing law, the Public Utilities Conm ssion regul ates
el ectrical corporations. The Public Utilities Act requires the
conmi ssion to authorize direct transacti ons between electricity
suppliers and end use custonmers. However, other existing |aw
suspends the right of retail end use customers to acquire direct
access service fromcertain electricity suppliers after a period of
time to be determ ned by the comm ssion until the Departnent of Water
Resources no | onger supplies electricity under a certain provision
of | aw.

This bill would delete that suspension.

The bill would require the conm ssion, on or before January 1,
—2006— 2005 , to adopt
gui-delines— regulatory criteria for the
appropriate and reasonable conposition of a core portfolio
of electricity supplies to be established by each electrica
corporation to neet the needs of the electrical corporation's bundled
core custoners, as defined, noncore custonmers electing to
remain with the electrical corporation for at |east one year
and to provide an adequate reserve capacity. Under the
bill, comrencing January 1, 2006, an —eleectriec—
el ectrical corporation would have no obligation to
serve— procure electric commodity for a noncore
custoner, as defined, except by contract for a termof no |less than
—-3- 1 -—years— year

and on terns approved by the conmi ssion that reinburse the
el ectrical corporation for all costs of providing electrical service.
Commenci ng on that date, noncore custoners —would—
could not be served fromthe core portfolio, except
as specified, and would be served either by direct transactions
or by contract with an electrical corporation. The bill would
require the conm ssion, on or before January 1, 2006, to adopt rules
to allow residential bundled core customers to elect to be served by
direct transactions in a nanner that fully —accountsfor

their—cost—of service by theelectricalcorporation—andpayrentsfor
benefits charges— conpensates the electrica
corporation and the Departnment of Water Resources for the custoners
proporti onate shape of specified categories of costs
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The bill would also require the comrission to adopt rules to ensure
that the returning residential bundled core custonmers are charged the
full costs incurred by the electrical corporation to provide them
with electric conmodity procurenent service, including a mninmmone
year contractual obligation to take bundled electric service fromthe
el ectrical corporation, unless the custoner |eaves the electrica
corporation's service territory. The bill would require the
conmi ssion to adopt corresponding rules for nonresidential bundled
core customers on or before January 1, 2012. Because a violation of
a rule or order of the commssion is a crine, this bill would create
a new crine, thereby inposing a state-nandated | ocal program

(2) The California Constitution requires the state to reinburse
| ocal agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
rei nbur sement.

This bill would provide that no reinbursement is required by this
act for a specified reason.

Vote: nmmjority. Appropriation: no. Fiscal conmittee: yes.
St at e- mandat ed | ocal program yes.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWNS

SECTION 1. It is the intent of the Legislature to —previde
do all of the follow ng:

(a) Establish a market structure in which the electrical
corporations have an obligation to provide bundled electric conmodity
procurenent service only to core retail end-use customers.

(b) Al'l ow noncore retail end-use customers to elect to have their
electricity comodity procured by the electrical corporations for a
fixed termat rates that fully conpensate the electrical corporations
for the incremental costs of procuring the comodity.

(c) Require the electrical corporations to serve as a default
provi der of electric conodity procurement service to noncore retai
end-use custoners that voluntarily or involuntarily return to the
el ectrical corporation for that service.

(d) Provide a market structure for the construction of
el ectric generation capacity to nmeet the needs of a growi ng state and
replace this state's nost polluting and inefficient

i i i el ectric
generation plants by phasing in a conpetitive retail electric
cormmodity market for the largest, nost financially stable
—eustoners retail end-use custoners of the
el ectrical corporation

(e) Ensure the protection of core retail end-use custoners against
paynment of stranded costs by requiring departing customers to pay
for power and other services provided on their behalf by the state
and the electrical corporations .

SEC. 2. Section 367.6 is added to the Public Utilities Code, to
read:

367.6. (a) As used in this section, the follow ng terms have the
fol | owi ng neani ngs:

(1) "Bundl ed core custoners” include all —eustoenrers

retail end-use customers of an electrical corporation
with a maxi mum peak demand of |ess than 500 kil owatts, or a
maxi mum peak demand as determ ned by the comm ssion pursuant to
subdi vi sion (b), who are not being served, or who elect not to be
served, through direct transactions.
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(2) "Noncore custoners" include all —eustomers—
retail end-use custoners of an electrical corporation wth
a maxi mum peak denmand of 500 kil owatts or greater, or a naxi num peak
demand as determ ned by the conm ssion pursuant to subdivision (b).
For the purposes of this section, noncore custoners my
aggregate their peak demand fromnultiple nmeters | ocated anywhere in
an electrical corporation's service territory. Custoners receiving
service fromelectricity suppliers on January 1, 2006, shall be
consi dered noncore customers, except any custoners exenpt from any
di rect access surcharge paid by other noncore custoners, shall retain
that exenption until the tine they return to bundled utility
servi ce.
(b) Commenci ng January 1,
thereafter— 2009, the conn1SS|on shal | reduce
t he maxi mum peak denand t hreshol d —by—an—-ampunt—sufficientto
convert— for defining noncore customers in subdivision
(a), by converting the bundled core custoners with the |argest
peak demand prior to reduction of the threshold to noncore
custoners, -who-shallcontract for electricity service from
; . : ; in
sufficient amounts, so that the forecast |oad attributable to
converted custoners is forecast to neet all growth in
electricity demand forecasted by the State Energy Resources
Conservati on and Devel opment Comm ssion during the foll ow ng
five-year period and any reduction in the aggregate supply of
electricity provided by Departnent of Water Resources contracts
pursuant to Division 27 (commencing with Section 80000) of the Water
Code. The commission shall complete its proceeding in this
matter no | ater than December 31, 2007, and may not |ower the
threshol d beyond —200— 250 Kkilowatts
maxi mum peak denand.
(c) On or before January 1, —2006— 2005

, the conmi ssion shall adopt —guidelinesforthe

appropriate— regulatory criteria for the appropriate
and reasonable composition of a core portfolio of electricity

supplies to be established by each electrical corporation to neet the
needs of the electrical corporation's bundled core custoners

—ahd— and noncore customers electing to remain

with the electrical corporation for at |east one year pursuant to
subdivision (e) and to provide an adequate reserve capacity.

The conmi ssion shall include a mninumrenewabl e energy conponent and
demand- si de nanagenent prograns, including, but not linted to,

tlne of - use rates and reserve reqU|renents —es%ab##shed—by

conS|stent mnth eX|st|ng I aw.
(d) (1) The core supply portfolio shall also include the follow ng
conponent s:
(A) Qutput of the generation assets retained by the electrica
corporation under conm ssion regul ation
(B) The total anount of Departnent of Water Resources contract
electricity purchased —to—supplybundled-custorers—
pursuant to Division 27 (commencing with Section 80000) of the
Wat er Code and allocated to the core custonmers of the electrica
corporation
(C Oher supplies purchased by the electrical corporation under
contracts to serve the needs of its core custoners.

(D) Any spot narket supplies required to —provideforcore

depand— serve core custoners

cor ¢ .
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(2) The conmi ssion shall adopt rules that protect the core
customer of an electrical corporation fromcost shifting resulting
fromdirect transactions, custonmers who depart the electrica
corporation's systemin order to be served by a conpeting publicly
owned utility, or undercollections of utility costs of service or
costs incurred by the Departnent of Water Resources to serve
custoners who are no |longer core custoners. These rules shall ensure
that a retail end-use custoner purchasing electricity from another
electric service provider or electricity supplier shall reinburse the
el ectrical corporation that previously served that custoner, or had
the obligation to serve that customer, on a nonbypassabl e basis for
t he categories of costs described in subdivisions (d), (e), (f), and
(g) of Section 366.1.

(3) The conmi ssion shall ensure that no customer noving fromcore
to noncore will have any obligation for any future costs incurred by
the electrical corporation or Departnment of Water Resources
associated with the core supply portfolio that are not recovered from
core customers, and that costs of the core supply portfolio shall be
recoverable only fromcore custoners and noncore custoners served by
el ectrical corporations as described in subdivision (e).

(e) Commencing January 1, 2006, an —eleetriec—

el ectrical corporation has no obligation to —serve

procure electric conmmodity for any noncore

custonmer except by contract for a termof not |ess than
three— one years and on terns approved by the
conmi ssion that reimburse the electrical corporation for all costs of
providing electrical service. On or before January 1, 2005,
t he conmi ssion shall adopt rules, as it deens necessary to establish
a nondiscrimnatory tariff for noncore custonmers. These rules shal
i nclude all of the follow ng:

(1) Atime certain, no later than July 1, 2005, by which a noncore
customer currently receiving electric comodity procurenment service
fromthe electrical corporation shall either elect to be served by an
electricity supplier other than the electrical corporation or agree
to be served by the electrical corporation for a mninum of one year

Noncore custoners electing to remain with the electrica
corporation on or before July 1, 2005, nmay be served fromthe core
customer portfolio described in paragraph (1) of subdivision (d).

(2) Notice requirements of not |ess than six nmonths for noncore
custonmers to provide notice to their electrical corporation and the
Depart nent of Water Resources of their intent to obtain service from
an electricity supplier other than the electrical corporation or
voluntarily contract with the electrical corporation for bundl ed
noncore electric commodity procurenment service pursuant to this
subdi vi si on.

(3) Provisions for ensuring pronpt and full recovery of costs that
the electrical corporation and Departnent of Witer Resources have
incurred to serve custoners pursuant to paragraph (2) of subdivision
(d) and in neeting the obligation to serve. Rates and tariffs that
requi re noncore customers who choose to return to bundled utility
el ectric commopdity procurenent service to pay the actual costs
incurred by the electrical corporation to procure electric commodity
for that returning custonmer on a basis separately tariffed fromthe
costs of the noncore portfolio of the electrical corporation for a
period of not less than one year or the tariffed rate under this
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section, whichever is higher.
(f) Commencing January 1, 2006, noncore customers may nhot be

served fromthe core portfolio , except as provided in paragraph

(1) of subdivision (e) . Noncore custoners shall be served by

direct transactions, as described in Section 365, or by contract with

an electrical corporation as described in subdivision —{e)—

of that—eleetion— (e). In coordination with the
resource planning and procurenment process defined in Section 454.5,
the conm ssion shall annually establish the appropriate nix and | eve
of long-term nediumterm and short-termresource comitments to be
made by the electrical corporation consistent with the utility
procurenent obligations defined in this section.

(g) (1) On or before January 1, 2006, the conm ssion shall adopt
rules to allow residential bundled core customers to elect to be
served by direct transactions in a manner that fully

and—publicbenefits charges— conpensates the
el ectrical corporation and the Department of Water Resources for the
customers' proportionate share of the categories of costs described
in subdivisions (d), (e), (f), and (g) of Section 366.1. The

conmi ssion shall al so adopt rules to address the return of those
resi dential bundled core custoners being served by direct
transactions to bundl ed service that ensure that the returning
customers are charged the full costs incurred by the electrica
corporation to provide themw th electric commodity procurenent
service, including a mnimumone year contractual obligation to take
bundl ed el ectric service fromthe electrical corporation, unless the
customer | eaves the electrical corporation's service territory.

(2) On or before January 1, 2012, the comm ssion shall adopt rules
to allow nonresidential bundled core custoners to elect to be served
by direct transactions in a nanner that fully —aceceunts—for

PheFF—eesg—e#—seFvFee—by—%he—e#eeppkeaL—eeppepaPFGH—ané—payﬂenfs—#ep

corporation and the Departnent of Water Resources for the customers
proportionate share of the categories of costs described in

subdi visions (d), (e), (f), and (g) of Section 366.1. The conmm ssion
shal |l al so adopt rules to address the return of those nonresidentia
bundl ed core customers being served by direct transactions to

bundl ed service that ensure that the returning custoners are charged
the full costs incurred by the electrical corporation to provide them
with electric conmodity procurenent service, including a mninmmone
year obligation to take bundled electric service fromthe electrica
corporation, unless the custonmer |eaves the electrical corporation's
service territory.

(h) A noncore custoner shall not be responsible for any new
transition costs or procurenent-related obligations incurred on
behal f of the core portfolio during the period when the custoner is
served by direct transactions, except to the extent that the costs
were incurred during the period when the noncore customer had el ected
to receive core portfolio service pursuant to paragraph (1) of
subdi vision (e) and the costs cover the actual cost of electricity
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used by the custoner.

SEC. 3. Section 80110 of the Water Code is anended to read:

80110. The department shall retain title to all power sold by it
to the retail end use custoners. The departnent shall be entitled to
recover, as a revenue requirenment, anounts and at the times necessary
to enable it to conply with Section 80134, and shall advise the
conmi ssion as the departnment determines to be appropriate.

Such— Those revenue requirenents may al so include

any advances made to the departnment hereunder or hereafter for
purposes of this division, or fromthe Departmnment of Water Resources
El ectric Power Fund, and CGeneral Fund noneys expended by the
department pursuant to the Governor's Emergency Proclamati on dated
January 17, 2001. For purposes of this division and except as
otherwi se provided in this section, the comm ssion's authority as set
forth in Section 451 of the Public Uilities Code shall apply,

except any just and reasonabl e revi ew under Section 451 shall be
conducted and determ ned by the departnent. The conmi ssion may enter
into an agreenent with the departnent with respect to charges under
Section 451 for purposes of this division, and that agreenment shal
have the force and effect of a financing order adopted in accordance
with Article 5.5 (commencing with Section 840) of Chapter 4 of Part 1
of Division 1 of the Public Utilities Code, as determ ned by the
conmi ssion. In no case shall the conmi ssion increase the electricity
charges in effect on February 1, 2001 for residential custoners for
exi sting baseline quantities or usage by those customers of up to 130
percent of existing baseline quantities, until such tinme as the
department has recovered the costs of power it has procured for the
el ectrical corporation's retail end use custonmers as provided in this
di vi si on. The departnent shall have the sane rights with respect

to the paynment by retail end use custonmers for power sold by the
department as do providers of power to —sueh—

those custoners.

SEC. 4. No reinbursenment is required by this act pursuant to
Section 6 of Article XIIl B of the California Constitution because
the only costs that nmay be incurred by a | ocal agency or schoo
district will be incurred because this act creates a new crinme or
infraction, elimnates a crine or infraction, or changes the penalty
for a crime or infraction, within the nmeaning of Section 17556 of the
CGover nment Code, or changes the definition of a crine within the
nmeani ng of Section 6 of Article XIIl B of the California
Constitution.



